
Board of Adjustment
Regular Meeting Agenda

Tuesday
August 8, 2017 - 6:30 PM

Town Hall

A. Roll Call, Determination of Quorum

B. Approval of Minutes of Previous Meeting

1. Consider approval of the June 13, 2017 Regular Meeting Minutes

C. Hearing of Cases

1. V17-07: The applicant, Loy Homes of the Carolinas, is requesting a variance from Article
3.2.3(d)(3) to reduce the minimum front and rear yard setback of the General Residential
Zoning District.

D. Other Business

E. Adjourn



 Town of Huntersville
BOARD OF ADJUSTMENT

8/8/2017
To:                 Board of Adjustment Members
From:              Michelle Haines
Subject:          Consider Approval of Minutes

Consider approval of the June 13, 2017 Regular Meeting Minutes

ACTION RECOMMENDED: 

FINANCIAL IMPLICATIONS:

ATTACHMENTS:
Description Type

Draft Minutes Backup Material



Board of Adjustment
Regular Meeting Minutes

Tuesday
June 13, 2017 - 6:30 PM

Town Hall

A. Roll Call, Determination of Quorum

B. Approval of Minutes of Previous Meeting

1. Consider approval of the March 14, 2017 Regular Meeting Minutes

A Motion was made by Wilbur Smith and seconded by Jeff Pugliese, Motion to approve.
The Motion Carried by a vote of 7 Ayes and 0 Nays. Board Members voting Ayes: Kluttz,
Welch, Brewer, Pugliese, Rowell, Smith, Cecil

Absent: Primiano

C. Hearing of Cases

1. V17-02: The applicant, Jeremy Gibson, is requesting a variance from Article 8.1.3, to allow
be allowed to keep a driveway accessing Treasure Cove (privately maintained road).

A Motion was made by Jeff Pugliese and seconded by Wilbur Smith, Motion to Deny. The
Motion Carried by a vote of 6 Ayes and 1 Nays. Board Members voting Ayes: Kluttz,
Brewer, Primiano, Pugliese, Rowell, Cecil

Nays: Smith

Meredith Nesbitt, Planner I, presented and entered the Staff Report into the record, a copy
of which is attached hereto as Exhibit A, and incorporated herein by reference.  Under oath,
staff testified as to the background, staff's findings and staff's conclusions.  The applicant,
under oath, testified and presented their argument in support of their application.  Having
heard all of the evidence and testimony presented at the hearing, the Board of Adjustment
makes the following FINDINGS OF FACT and draws the following CONCLUSIONS:
 

1. The strict application of the ordinance allows for six lots to be served by a privately
maintained right-of-way, developed in accordance with the Rural and Transitional
Residential farmhouse cluster standards.
2. The subject property has unrestricted access to a public street, McIlwaine Road. 
3. All farmhouse cluster developments in the Town of Huntersville are subject to the
same six residential lot maximum development standard.
4 . The subject property is outside of the boundaries of the approved farmhouse
cluster.
5. The zoning violation is a direct result of actions taken by the property owner in not
following the plot plan as approved with the building permit. 
6 . The applicant and subject property owner was given the farmhouse cluster



development standards various times throughout the farmhouse cluster approval
process and again during the single-family home building permitting process.
7. The intent of a farmhouse cluster development is to allow a minimum to 10 acres be
subdivided into no more than six residential lots.
8. The applicant has alternatives, other than a variance, to achieve zoning compliance.  

2. V17-03: The applicant, McIlwaine Acres Property Owner’s Association, is requesting a
variance from Article 8.1.3, to be allowed to keep a driveway accessing Treasure Cove
(privately maintained road) constructed over farmhouse cluster designated open space.

A Motion was made by Edward Cecil and seconded by Jeff Pugliese, Motion to Deny. The
Motion Carried by a vote of 6 Ayes and 1 Nays. Board Members voting Ayes: Kluttz,
Brewer, Primiano, Pugliese, Rowell, Cecil

Nays: Smith

Meredith Nesbitt, Planner I, presented and entered the Staff Report into the record, a copy
of which is attached hereto as Exhibit B, and incorporated herein by reference.  Under oath,
staff testified as to the background, staff's findings and staff's conclusions.  The applicant,
under oath, testified and presented their argument in support of their application.  Having
heard all of the evidence and testimony presented at the hearing, the Board of Adjustment
makes the following FINDINGS OF FACT and draws the following CONCLUSIONS:
 

1. The strict application of the ordinance allows for six lots to be served by a privately
maintained right-of-way, developed in accordance with the Rural and Transitional
Residential farmhouse cluster standards.

2. 8703 McIlwaine Road has unrestricted access to McIlwaine Road.
3. The subject property was designated as open space in 2007 in accordance with the

Transitional Residential farmhouse cluster development standards.
4. All farmhouse cluster developments in the Town of Huntersville are subject to the same

six residential lot maximum development standard.
5. The zoning violation is a direct result of actions taken by the property owner of 8703

McIlwaine Road by not following the plot plan as approved with the building permit.
6. The developer/member of the HOA, Jeremy Gibson, was given the farmhouse cluster

development standards various times throughout the farmhouse cluster approval
process and again during the single-family home building permitting process.

7. The intent of a farmhouse cluster development is to allow a minimum to 10 acres be
subdivided into no more than six residential lots. Allowing 8703 McIlwaine Road to
access Treasure Cove would add a seventh residential lot.

8. The applicant has alternatives, other than a variance, to achieve zoning compliance.
 

3. V17-04: The applicant, Eric Groen, is requesting a variance from Article 4 Lot
Types/Detached House and Article 8.16.7, to allow to construct a detached garage 18’
forward of the established rear yard line.

A Motion was made by Jeff Pugliese and seconded by Edward Cecil, Motion to Grant. The
Motion Carried by a vote of 7 Ayes and 0 Nays. Board Members voting Ayes: Kluttz, Welch,
Brewer, Primiano, Pugliese, Rowell, Smith

David Peete, Principal Planner, presented and entered the Staff Report into the record, a
copy of which is attached hereto as Exhibit C, and incorporated herein by reference. Under



oath, staff testified as to the background, staff's findings and staff's conclusions. The
applicant, under oath, testified and presented their argument in support of their
application. Having heard all of the evidence and testimony presented at the hearing, the
Board of Adjustment makes the following FINDINGS OF FACT and draws the following
CONCLUSIONS:
 

1. Strict application of the ordinance causes Town Staff to deny a permit application
showing the location of a detached garage in front of the established rear yard of the
subject lot.

2. Attaching the garage to the existing roofline of the principle dwelling would be difficult
to achieve.

3. The location of the septic lines was approved by Mecklenburg County in 2013 and are
unique to this property.

4. Structures must be located at least 5’ away from septic lines in accordance with State
Laws

5. The applicant is proposing to construct the detached garage as far back in the
established rear yard as allowed by State Law. 

6. The subject property is located in a cul-de-sac at the end of a privately maintained
road.

7. In this context, public safety is not adversity affected by allowing the detached garage
to be located 18’ in front of the established rear yard.

4. V17-05: The applicants, Bryan  and Jeanine Edwards, are requesting a variance from Article
8.8.9 (Structures and Uses Limited in Yards), to allow an existing encroachment of a deck
and screen porch to remain.

A Motion was made by Jeff Pugliese and seconded by Edward Cecil, Motion to Grant. The
Motion Carried by a vote of 7 Ayes and 0 Nays. Board Members voting Ayes: Kluttz, Welch,
Brewer, Primiano, Pugliese, Rowell, Smith

Brian Richards, GIS Administrator, presented and entered the Staff Report into the record, a
copy of which is attached hereto as Exhibit D, and incorporated herein by reference.  Under
oath, staff testified as to the background, staff's findings and staff's conclusions.  The
applicant, under oath, testified and present their argument in support of their application.
 Having heard all of the evidence and testimony presented at the hearing, the Board of
Adjustment makes the following FINDINGS OF FACT and draws the following
CONCLUSIONS:
 

1. The applicant met Standard #1, because of the timing, which is the impact and is
relevant;
2. The applicant met Standard #3, because of the process and because it was the
County that misrepresented the plan to which they did not conform.  There has been
no factual evidence that the architect or the homeowner verified or misrepresented
being in compliance; and it is incorrect to say this is by their own action.
3. Standard #4, that in fact given the existing approved deck, the addition of an
approved plan for a screened porch, that the spirit, purpose and intent were met and
that substantial justice is achieved by granting the variance.  

D. Other Business

E. Adjourn



Approved this _____ day of ____________________, 2017.

_________________________________ 
Chairman or Vice Chairman 

_________________________________ 
Michelle V. Haines, Board Secretary



 Town of Huntersville
BOARD OF ADJUSTMENT

8/8/2017
To:                 Board of Adjustment Members
From:              Meredith Nesbitt, Planner I
Subject:          V17-07, 6320/6324 Pamela Street

V17-07: The applicant, Loy Homes of the Carolinas, is requesting a variance from Article 3.2.3(d)(3) to reduce the minimum front and rear
yard setback of the General Residential Zoning District. 

ACTION RECOMMENDED: 
Hold a hearing and take action on the variance request.

FINANCIAL IMPLICATIONS:

ATTACHMENTS:
Description Type

V17-07: Staff Report Staff Report

Exhibit 1 - Variance Application Exhibit

Exhibit 2 - Biltmore Park Plat Exhibit

Exhibit 3 - June 1999 Annexation Plat Exhibit

Exhibit 4 - Biltmore Park Declaration of Restrictions Exhibit



Board of Adjustment  
Public Hearing Staff Report  

August 08, 2017 

 

V 17-07 
6320/6324 Pamela Street 

 

Case #:      V17-07 

Address:      6320/6324 Pamela Street, Huntersville NC, 28078 

Parcel #:      031-015-41 and 013-015-40 

Acreage:      +/- 0.26 

Property Owner/Applicant:  Loy Homes of the Carolinas, Inc.    

Staff:      Meredith Nesbitt – Planner I 
 

The applicant, Loy Homes of the Carolinas, is requesting a variance from Article 3.2.3(d)(3) (see text below) to reduce the 

minimum front and rear yard setback of the General Residential Zoning District. See Exhibit 1 for the variance application.  

 

General Residential (GR) District General Requirements – Article 3.2.3(d) 
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BACKGROUND: 

 
1. The subject property is made up of two contiguous parcels at 6320 and 6324 Pamela Street in the Biltmore Park 

subdivision and totals +/- 0.26 acres. The property is zoned General Residential (GR) and is in the Mountain 

Island Lake Watershed Overlay Critical Area 3 (MIL-O CA-3) District.  

2. The subject property is currently vacant. If the variance is approved the applicant intends to construct a single-

family dwelling on the subject property.  

3. Biltmore Park was subdivided in 1964. The subject property is labeled as lot 5 and lot 6 of Block-H on the 1964 

recorded plat. See Exhibit 2: Biltmore Park Plat. 

4. The 1964 Biltmore Park plat does not contain setback or zoning classification information. At the time of writing 

this report, staff has not been able to determine the zoning classification of the property in 1964. 

5. Biltmore Park was annexed into the Town of Huntersville corporate limits on June 30, 1999 by way of Senate Bill 

390. This is known as a legislative annexation. See Exhibit 3: June 1999 Annexation Plat. At the time of writing 

this report, staff has not been able to verify the zoning classification of Biltmore Park prior to annexation into the 

Town Limits. Since annexation in 1999, Biltmore Park (and the subject property) has been zoned GR. 

6. On November 19, 1996, the Town of Huntersville adopted a major Zoning Ordinance rewrite. The 1996 Zoning 

Ordinance created the General Residential (GR) Zoning District. The intent of the GR zoning district is: 

 

“The General Residential District is coded to permit the completion and conformity of 

conventional residential subdivisions already existing or approved in sketch plan form by 

the Huntersville Board of Commissioners prior to the effective date of these regulations or 

by the Charlotte-Mecklenburg Planning Commission under the prior jurisdiction of 

Mecklenburg County. The application of the General Residential District is not intended 

for development projects in the Huntersville jurisdiction which are initiated after the 

effective date of this ordinance (November 19, 1996).” 

 

7. The Zoning Ordinance establishes vesting of Development Rights in Article 2.2. The applicant references Article 

2.2.2 (see language below) and states that these vested development rights apply “if a final plat was recorded prior 

to October 1, 1991”, see Exhibit 1 for applicant’s statements. However, the Zoning Ordinance clearly states vested 

rights established in Article 2.2 apply to approvals made on or AFTER October 1, 1991, meaning 1991 to present.  

 

“.2 Procedures for Establishing Vested Rights Pursuant to G.S. 160A-385.1. On or after 

October 1, 1991, a vested right to commence the development and use of property 

according to a site specific development plan is established upon approval of any one of 

the plans listed in a) through e) below. The vested right thus established is subject to the 

terms and conditions of the site plan; it shall remain in force for three years from date of 

approval (unless otherwise specified). 

a. a special use permit; 

b. any overlay district for which a site specific development plan is required under 

the provisions of this ordinance; 

c. a conditional zoning district; or 

d. a subdivision sketch plan or a preliminary plan when required by the 

subdivision ordinance 

e. a final plat when no sketch plan or preliminary plan is required.” 

 

8. Vested Development Rights are further discussed in the Zoning Ordinance Article 2.2.4 and .5 (see language 

below). The applicant also references these sections in the variance application found in Exhibit 1. Planning Staff 

finds that Biltmore Park does not meet the requirements of  2.2.4 or .5 for vesting since the subdivision was not 

approved or platted on or after October 1991 (reference 2.2.4 which references 2.2.2), and has not been given 

sketch plan approval (reference 2.2.5). 

 

“.4 Right to complete subdivisions: Subject to the provisions of Section 2.2.5, subdivisions 

not subject to a site specific development plan as defined in Section 2.2.2 above, shall be 

built to completion according to the zoning and subdivision regulations in force at the time 

and in the jurisdiction of approval unless a revised subdivision plan is subsequently 

submitted and approved according to the standards of these regulations. 
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.5 Any subdivision having been given sketch plan approval which has not obtained 

preliminary plat approval for one or more sections and made improvements costing more 

than 5% of the total project costs shall be deemed void except as provided by law (vested 

rights) after three years from date of approval.” 

 

9. Staff does not know of an approved subdivision sketch or preliminary plan for Biltmore Park. Since there are no 

known approved plans and the recorded subdivision plat does not establish setbacks, the zoning district (GR) 

setbacks are applied. See page 1 of this report for GR setbacks.  

10. Staff is aware that a front and side setback were established in Declarations of Restrictions for Biltmore Park 

recorded in 1964. See Exhibit 4: Biltmore Park Declarations of Restrictions. However, because neighborhood 

restrictions are not publicly enforced legal documents, and provide no vesting, staff must apply the GR setbacks.  

 

 

STAFF FINDINGS (ordinance standards are in italics): 

 

Please see Exhibit 1 for the applicant’s responses to the required criteria for granting a variance. 

 

In considering any variance request, the following Standards for Granting a Variance (Article 11.3.2.e) must be addressed 

with findings of fact: 

  

Standards for Granting a Variance. When unnecessary hardships would result from carrying out the strict letter 

of a zoning ordinance, the Board of Adjustment shall vary any of the provisions of the ordinance upon a showing 

of all of the following: 

1) Unnecessary hardship would result from the strict application of the ordinance. It shall not be necessary to 

demonstrate that, in the absence of the variance, no reasonable use can be made of the property.  

Staff Findings: 

A. The strict application of the Zoning Ordinance would require a single-family dwelling built on the 

subject property be within the GR zoning district minimum setbacks. 

B. Applying the GR setbacks to the dimensions of the subject property creates the “building envelope”. 

Building envelope is a term that describes the area in which a single-family dwelling can be legally 

placed. The table below describes this concept: 

 

GR Setbacks Subject Property Lot 

Dimensions 

Building Envelope 

Dimensions 

Front: 40’ 107.1’ 77.01’ (wide) 

Rear: 50’ 100’ 70’ (wide) 

Side: 10’ 121.69’ 26.6’ (deep) 

Corn Lot (Street 

side): 20’ 

102’ 19.5’ (deep) 

 

C. The strict application of the Ordinance to the subject property would create a building envelope of 19.5’ 

deep at its narrowest and 26.6’ deep at its widest measurement.  

 

2) The hardship results from conditions that are peculiar to the property, such as location, size, or topography. 

Hardships resulting from personal circumstances, as well as hardships resulting from conditions that are 

common to the neighborhood or the general public, may not be the basis for granting a variance. 

Staff Findings: 

A. All lots located in Biltmore Park are subject to the GR setbacks. 

B. The subject property is the shallowest lot in Biltmore Park, with an average lot depth of 111.5’. 

C. The typical depth of property in Biltmore Park is 150’. 

D. The subject property is +/- 38.5’ shallower than the typical Biltmore Park lot.  
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3) The hardship did not result from actions taken by the applicant or the property owner. The act of purchasing 

property with knowledge that circumstances exist that may justify the granting of a variance shall not be 

regarded as a self-created hardship. 

Staff Findings: 

A. The subject property was created in 1964. 

B. The lot dimensions have not been altered by any property owner since the original subdivision in 1964. 

 

 

4) The requested variance is consistent with the spirit, purpose, and intent of the ordinance, such that public 

safety is secured, and substantial justice is achieved. 

Staff Findings: 

A. The applicant is requesting a variance of 10’ from the GR front setback and 4.9’ from the GR rear 

setback so that staff can approve a building permit for a single-family dwelling.  

B. The proposed single-family dwelling is of similar size to existing development in Biltmore Park. 

C. Alternative to a variance, the application can seek to amend the GR zoning district requirements.  

 

 

STAFF CONCLUSIONS: 
 

The applicant is seeking a variance from Article 3.2.3(d)(3) to reduce the GR minimum front and rear yard setback. Based 

on the findings of fact, listed above, staff concludes, listed below, this request meets the four Ordinance requirements for 

granting a variance. Therefore, staff recommends granting a variance for this case.  

 

However, staff does not agree with the applicant’s claim that Biltmore Park has a vested development right to be built in 

accordance with previous zoning and subdivision regulation of Mecklenburg County. The interpretation of vested 

development rights should be evaluated through the appeal process not through the variance process. The merits of staff’s 

recommendation to grant this variance are strictly related to the criteria for granting a variance being applied to the subject 

property. Staff does not recommend granting a variance based on claims of vested development rights.  

1) Unnecessary hardship would result from the strict application of the ordinance. It shall not be necessary to 

demonstrate that, in the absence of the variance, no reasonable use can be made of the property.  

Staff Conclusion of Findings: 

The strict application of the ordinance would not allow staff to permit the construction of a single-

family dwelling outside the minimum setbacks established by the GR zoning district. In this context, 

the GR front and rear yard setbacks applied to the lot dimensions of the subject property create a 

narrow building envelope.  

 

Staff finds that the narrow building envelope restrict the applicant from being able to construct a 

similarly sized home to the existing development in Biltmore Park. Staff would conclude the narrow 

building envelope creates an unnecessary hardship on development of a single-family dwelling on the 

subject property.  

 

Staff finds that this criteria for granting a variance is met. 

 

2) The hardship results from conditions that are peculiar to the property, such as location, size, or topography. 

Hardships resulting from personal circumstances, as well as hardships resulting from conditions that are 

common to the neighborhood or the general public, may not be the basis for granting a variance. 

Staff Conclusion of Findings: 

A hardship is a result of the size of the subject property. If the depth of the subject property were the 

typical 150’, the GR setbacks would not create a narrow building envelope restricting the 

development of an typical sized house, in relation to existing development in Biltmore Park. 

 

Staff finds that this criteria for granting a variance is met. 
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3) The hardship did not result from actions taken by the applicant or the property owner. The act of purchasing 

property with knowledge that circumstances exist that may justify the granting of a variance shall not be 

regarded as a self-created hardship. 

Staff Conclusion of Findings: 

The lot dimensions of the subject property have not been modified since 1964 subdivision creating the 

subject property.  

 

Staff finds that this criteria for granting a variance is met.  

 

4) The requested variance is consistent with the spirit, purpose, and intent of the ordinance, such that public 

safety is secured, and substantial justice is achieved. 

Staff Conclusion of Findings: 

In this case, considering the subject property lot dimensions, varying the front and rear yard setback 

would not violate the spirit and intent of the ordinance. Staff finds that it would not be reasonable or 

appropriate to amend the GR zoning district requirements found in the Zoning Ordinance to meet the 

subject properties development needs. Therefore, would not recommend the text amendment option. 

 

Staff concludes public safety is not adversely affected by granting this variance.  

 

Staff finds that this criteria for granting a variance is met. 

 

 

ATTACHMENTS: 

 

Exhibit 1 - Variance Application 

Exhibit 2 - Biltmore Park Plat 

Exhibit 3 - June 1999 Annexation Plat 

Exhibit 4 - Biltmore Park Declaration of Restrictions 

 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



Board of Adjustment  
Public Hearing Staff Report  

August 08, 2017 
 

Page 6 of 6 

 

EXAMPLE DECISION STATEMENT: V 17-07, 6320/6324 PAMELA STREET 
 

Planning Department Board of Adjustment 

APPROVAL: In considering the findings of fact for V17-07, a 

request by Loy Homes of the Carolinas, Inc for a variance from 

Article 3.2.3(d)(3) the Planning Staff recommends approval of a 

10’ variance from the GR front setback and 4.9’ variance from 

the GR rear setback. Planning staff bases the recommendation 

of approve on a finding that the request meets all four of the 

criteria, outline in the Zoning Ordinance, for granting a 

variance. 

 

The Planning Department finds the request meets the four 

criteria for granting a variance based on the following findings 

of fact: 

 

1. The strict application of the Zoning Ordinance required 

setbacks to the subject property would create a building 

envelope of 19.5’ deep at its narrowest and 26.6’ deep 

at its widest measurement.  

2. The subject property is the shallowest lot in Biltmore 

Park, with an average lot depth of 111.5’. 

3. The typical depth of property in Biltmore Park is 150’. 

4. The subject property is +/- 38.5’ shallower than the 

typical Biltmore Park lot.  

5. The lot dimensions have not been altered by any 

property owner since the original subdivision in 1964. 

6. In considering the subject property lot demotions, the 

requested variance is consistent with the spirit and 

intent of the Zoning Ordinance. 

7. Public safety is not adversity affected by granting this 

variance.  

APPROVAL: In considering the findings of fact for V17-07, a 

request by Loy Homes of the Carolinas, Inc for a variance from 

Article 3.2.3(d)(3), the Board of Adjustment grants approval of 

a10’ variance from the GR front setback and 4.9’ variance 

from the GR rear setback based on a finding that the request 

meets all four of the criteria, outline in the Zoning Ordinance, 

for granting a variance. 

 

The Board of Adjustment finds the request meets the four 

criteria for granting a variance based on the following findings 

of fact: (explain findings of fact) 

 

  DENIAL: In considering the findings of fact for V17-07, a 

request by Loy Homes of the Carolinas, Inc for a variance from 

Article 3.2.3(d)(3), the Board of Adjustment denies the 

variance request based on a finding that the request does not 

meet criteria (name the criteria the Board finds is not met) for 

granting a variance. 

 

The Board of Adjustment finds the request does not met the 

criteria for granting a variance based on the following findings 

of fact: (explain findings of fact) 
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Exhibit 2: Biltmore Park Plat
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Exhibit 3: June 1999 Annexation Plat



mmiller
Text Box
Exhibit 4: Biltmore Park Declaration of Restrictions
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